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STATE OF MICHIGAN

UNEMPLOYMENT INSURANCE APPEALS COMISSION

Claimant,

V.

Employer,

Claimant Advocate Employer

420 Pine Land DR SE

CLAIMANT’S BRIEF
In the Matter

UIAC Docket #262736W

RE: Appeal Docket No: || ks2736w

STATEMENT OF FACT

On November 6, 2019 the claimant {DOB 09/18/1970), fell several feet from a Stacker to the
floor causing serious injury. The claimant was unconscious and rushed to the hospital in

I Viichigan and was quickly moved to a hospital in [l \iichigan for treatment
of his serious injuries. The claimant was subsequently discharged by the employer on March
11, 2020 and filed for unemployment.

A hearing of the mattet was scheduled and heard on November 18, 2020. The Al found the
claimant disqualified for benefits under the provision of section 29(1)m of the MES Act.

The claimant testified in the hearing that he did not use marijuana on the day of the accident,
He admitted that he used marijuana on January 3, 2019, and that was not at work.



The employer did not indicate the claimant appeared to be under the influence of marijuana or
any other substance at work on November 6, 2019 at the time of the accident.

The claimant testified that he did not ingest, inhale, or possess marijuana at work, nor was he
under the influence of marijuana at the time of the accident.

QUESTION

Whether claimant should be disqualified under the provisions of section 29(1)m of the Act.

ARGUMENT
The claimant argues that the test was not given in a non-discriminatory matter.

There is no evidence in this matter that the employer requested the drug test, and that the
employer had a workplace policy for automatic testing for a workplace accident.

The employer did not indicate the claimant appeared to be under the influence of marijuana or
any other substance at work on November 6, 2019, and this would indicate there was not
reasonable suspicion for testing.

Under the provisions of section 29(1}m of the MES Act, to be able to use a drug test result

“A report by a drug testing facility showing a positive result for the presence of o
controlled substance is conclusive unfess there is substantial evidence to the contrary.
As used in this subdivision: (iii} "Nondiscriminatory manner” means administered
impartially and objectively in accordance with a collective bargaining agreement, rule,
policy, a verbal or written notice, or a labor-management contract.”

The employer presented policies effective January 1, 2020, stating that they had a meeting with
all employees regarding the change in the handbook regarding drug testing pursuant to
Michigan’s legalization of marijuana.

The claimant was injured on November 6, 2019 and never returned to work. Furthermore, the
employer did not present the testing policies in place, prior to January 1, 2020 for the hearing

matter.

Furthermore, there is no evidence on the record that the employer requested a drug test at the
time of injury. Under the section “Remarks” on claimant’s Exhibit A, it is listed “REASON FOR

TEST: NOT PROVIDED”,
-262736\1\/, Page 2.



The employer did not indicate the claimant appeared to be under the influence of marijuana or
any other substance at work on November 6, 2019,

Under the provisions of section 29(1)m, ...

“.. If the worker disputes the result of the testing, and if a generally accepted
confirmatory test has not been administered on the same sample previously tested,
then a generally accepted confirmatory test must be administered on that sample.”

The claimant testified on the record that he was not aware of the drug test, and only received it
at the time the hearing was scheduled on November 18, 2020. He disputed the test result at
that time, during the hearing. This was the first tithe he was aware of the tests and able ta
place his dispute.

The claimant also argues that the test result that is not accurate. A review of claimant’s page 2
of Exhibit A has written in the remarks section “Fentanyl, Ketamine, {illegible} ... unable to sign”.
The claimant testified that he was in great pain and in and out of consciousness and remembers
being given something for his paidhin the transport vehicle ambulance, so it is reasonable that
these drugs were administered to him. If these drugs were administered, why is the result on
page 1 of Exhibit A showing a NEGATIVE for Amphetamines, Barbiturates, Benzodiazepines,
Methadone, Methaqualone, Opiates, Phencyclidine, and Propoxyphene.

The claimant objected to the test resulis during the hearing based that they were not
conclusive because there was substantial evidence to the contrary, of the test results.

it simply baffles one’s mind that these other drugs were not showing in the test results (Exhibit
A) as presented, when it is written on the document that the claimant was under the influence
of these at the time the sample was taken, and therefore not able to sign'}’

The claimant stands by his testimony at the hearing and prays the commission will overturn the
ALJ Decision in this matter.

Respectfully submitted,

E@;{%ﬁg %( a\ 30

Deborah A. Fragel

Claimant Advocate

62736W, page 3.



Claimant’s Exhibits

Exhibit A {2 pages)  Lab test results/ Quest Diagnostics
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